1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Case 3:14-cr-00196-CRB Document 1124 Filed 11/11/15 Page 1 of 10 


J. TONY SERRA #32639 
CURTIS L. BRIGGS #284190 
TYLER SMITH #289188 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 

Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA 
Plaintiff, 

v . 

KWOK CHEUNG CHOW, 

Defendant . 


14-CR-l 9 6-0 0 1-CRB 

EX PARTE MOTION FOR AN ORDER 
FOR EMERGENCY FUNDING FOR 
EXPERTS AND LEGAL SUPPORT IN 
LIGHT OF LAST MINUTE 
DISCOVERY; RENEWED EX PARTE 
MOTION TO INCREASE HOURLY 
RATES FOR SMITH AND BRIGGS 

Date: November 10, 2015 

Time: 8:30 AM 

Dept: Hon. Charles Breyer 


Defendant, by and through counsel, hereby moves, ex parte, 
for this Court to approve and order the following funding, as 
herein requested. 

STATEMENT OF THE CASE 

Mr. Chow asserts factual and legal innocence and has 
insisted on a speedy trial. He has been in custody more than 
eighteen months where he has developed health problems. Chow's 
counsel, who have put in a substantial amount of hours pro-bono, 
have coordinated Chow's defense through donations, self 
financing, and more recently, funding requests through CJA. Due 
to this case, the financial condition of Chow's counsel is in 
shambles and is now without the benefit of transferring profits 
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from other cases to compensate for funding shortfalls in Chow . 

Discovery in this case has been poorly administrated to say 
the least which has had negative financial implications on 
defendants. The Government was re-active at all stages of 
discovery distribution and instead of responsibly managing this 
case, they have created a condition where Chow himself has 
pressed for trial and Chow' s defense team has been forced to 
make tactical concession after tactical concession in an effort 
to bring this innocent man to trial in a timely manner. The 
Court and CJA has been made aware of these conditions in every 
written funding request submitted by this team. The Court has 
never asked for clarification or asked to meet with counsel to 
clarify any request or to better understand the challenges or 
setbacks faced in bringing this case to trial. 

The Court approved a budget for this matter on October 20, 
2015, and funding was granted accordingly. However, the order 
was limited to the funding for one attorney, Curtis Briggs; one 
paralegal, Tyler Smith; one support attorney limited to legal 
research and writing, Laura Croft; limited experts and costs, 
and no other support staff. Requests involving paying Laura 
Croft to assist in court, an increase in attorney Tyler Smith's 
hourly rate from paralegal to associate attorney, and a request 
to increase attorney Briggs' rate from associate pay to second 
counsel, have all been denied on the basis that CJA policy did 
not permit such. Counsel has reviewed the CJA guidelines at 
length and does not see where these requests conflict with CJA 
policy . 

In light of voluminous discovery related to two homicides 
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provided to the defense in the final month prior to trial, 
specifically on Friday, November 6, 2015, seventy-two hours 
before the Government's first witness related to the discovery, 
defense counsel is requesting an order for emergency funding and 
a renewed request as to the following: 

Legal Support and Paralegals : 

1. Renewed request for Laura Croft for in court assistance in 
addition to currently funded motion writing; Now added in this 
request are client visitation needs; daily transcript review; 
and limited trial support including preparation of subpoenas and 
attendance at trial when necessary; 

2. Megan Books, for her general job description as discovery 
coordinator as well as additional hours allocated to personally 
assist Chow's team with Casemap nunc pro tunc to October 20, 
2015; 

3. Funding for all paralegals previously employed for coding; 

4. Angel White, as law clerk at $25 hour for discovery review, 
doc review, assembling of binders, administrative duties, 
messenger, etc.; 

5. Matt Farrer, as law clerk at $25 hour for discovery review, 
doc review, assembling of binders, administrative duties, 
messenger, etc.; 

6. Erica Treeby as attorney for doc review and to assist with 
preparation of witnesses for testimony; 

7. All requests are backdated to Tuesday November 10, 2015, the 
date of this request, except Megan Brooks who is nunc pro tunc 
to October 20, 2015. 
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Expert Witnesses : 

Defense was only recently able to secure appropriate expert 
witnesses. Funding for two experts is necessary at this time: 

1. Expert on entrepreneurial liquor transactions: Rudy Favila is 
the liquor expert and he will be used to counter anticipated 
Government expert testimony. Favila needs airfare and lodging 
from Southern California not to exceed $1500 plus $150 an hour 
or the CJA rate (ten hours to prepare a report plus two hours 
testimony=12 hours) ; and 

2. Dr. Bronson is a cultural expert with expertise on the Chee 
Rung Tong. Dr. Bronson needs $150.00 per hour or the CJA rate. 
We estimate Dr. Bronson will require fifteen hours for 
preparation of expert report and five hours testimony=20 hours) . 

All reasoning and detailed support for this emergency ex 
parte request is set forth in the Declaration included herein. 

Increased Hourly Rate for Briggs and Smith 

1. Tyler Smith is presently paid at a paralegal rate of $45 per 
hour. Tyler Smith is not a paralegal and he is performing 
attorney tasks, including cross examination of FBI Agents. Tyler 
Smith should be increased to $85 backdated to October 20, 2015. 

2. Curtis Briggs is presently paid at an associate rate of $90 
per hour. Briggs has an enormous amount of responsibility which 
far exceeds that of an associate. Briggs's duties or more 
similar to Other Lead, or Second Counsel, and should be 
compensated retroactively at a rate of $142. 

I . Sixth Amendment and Criminal Justice Act Requires 
Reasonable and Appropriate Funding 
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The Sixth Amendment to the United States Constitution 
guarantees an accused the right to representation by counsel in 
serious criminal prosecutions. The responsibility for appointing 
counsel in federal criminal proceedings for those unable to bear 
the cost of representation has historically rested in the 
federal judiciary. Resources must be in parity with the 
prosecution . 

A. There is an acute disparity in resources which could lead 

to Ineffective Assistance of Counsel 

Although the CJA provides authority to compensate appointed 
counsel for their services or litigation expenses, defense 
submits herein, parity between defense counsel and the 
prosecution with respect to resources is lacking. 1 

Mr . Chow's defense team must be included with the 
Government as equal partners in the justice system. There should 
be parity of workload, salaries and other resources (such as 
benefits, technology, facilities, legal research, support staff, 
paralegals, investigators, and access to forensic services and 
experts) between prosecution and the defense. Defense counsel 
should be paid a reasonable fee, with reasonable support, in 


1 There is a significant imbalance in resources as can be 
witnessed at counsel table during trial. The prosecution has the 
following government employees/agents in attendance and 
assisting at all times: AUSAs Frentzen, Badger, Hasib, SA 
Pascua, SA Chow, one unidentified SA, two unidentified 
paralegals (one at the counsel table and one in the audience) , 
and what appears to be three interns in the audience. Compare to 
Chow's team which has Serra (pro-bono) , Smith (an attorney but 
CJA only pays him as a paralegal) , Briggs, Tome (3L volunteer 
law clerk) . Laura Croft has been sternly advised numerous times 
she will not be compensated for any court time so she cannot 
attend . 
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addition to actual overhead and expenses. 2 Funding for private 
attorneys working in public defense services must account for 
workload, provide for an overflow or funding mechanism for 
excess, unusual, or complex cases, and separately fund expert, 
investigative, and other litigation support services. 

Defense assumes that the prosecutor is adequately funded 
and supported in all respects and therefore securing parity will 
mean that defense counsel is likewise able to provide quality 
legal representation. 

Short of warfare, there is no more awesome use of 
governmental power than the power to prosecute. A 
criminal prosecution can result in life-altering 
consequences, including the loss of reputation, 
property, liberty, and even life itself. For this 
reason, the founders of this nation recognized that no 
person should stand alone against a criminal 
prosecution . 3 

It is a mathematical reality that if the Government was 
able to process discovery in, for example, one year, and defense 
only has, for example, three months to process the same amount 


2 National Advisory Commission on Criminal Justice 
Standards and Goals, Task Force on Courts, Chapter 13, The 
Defense (1973), Standards 13.8, 13.9; National Study Commission 
on Defense Services, Guidelines for Legal Defense Systems in the 
United States (1976) [hereinafter ?NSC?], Guidelines 2.8, 2.18, 
5.13; American Bar Association Standards for Criminal Justice, 
Providing Defense Services (3rd ed. 1992), Standards 5-1.3, 
5-1.6, 5-4.1; Standards for the Administration of Assigned 
Counsel Systems (NLADA 1989), Standard 2.2; NLADA Guidelines for 
Negotiating and Awarding Contracts for Criminal Defense 
Services, (1984), Guidelines II-l, 2; National Conference of 
Commissioners on Uniform State Laws, Model Public Defender Act 
(1970), § 10(d); Institute for Judicial Administration/American 
Bar Association, Juvenile Justice Standards Relating to Counsel 
for Private Parties (1979) [hereinafter ?ABA Counsel for Private 
Parties?], Standard 2.1(D). 

3 Federal Indigent Defense, The Independence Imperative, A 
Report by the National Association of Criminal Defense Attorneys 
2015, http://www.nacdl.org/federalindigentdefense2015/, access 
11/10/2015 
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of discovery once disclosed, it would require four times as much 
labor to process by the same end date without causing a 
disparity. This means that the Government's handling of 
discovery necessitates more than just an appearance of equal 
staff but mandates more defense resources be provided to 
equalize the playing field. 

B. The Prosecution's Multiple Murder Related Discovery Dump 

Has Forced Chow' s Counsel To Sacrifice Aspects of 

Preparation Which Can Only Be Counteracted by Employing 

More Staff. 

As of the first day of trial counsel was without the 
opportunity to thoroughly review, or even to review in its 
entirety, discovery from the Government involving the Allen 
Leung murder because the Government distributed 30 gigabytes of 
digitalized paper discovery at the last minute. It is important 
to note that the Government failed to give notice this discovery 
would be forthcoming and it disclosed such after the close of 
voir dire of the jury and after selection was completed. 

Counsel had the choice of walking into court the first day 
and declaring not ready and risking alienating the jury, or 
moving forward on less than perfect circumstances . Chow and 
counsel chose the latter. Perfection is seldom reached, but this 
Court can be assured that if Chow is to have effective 
assistance of counsel then funding must be fluid, creative, and 
rapid, as it is one of the few portions of the equation that can 
be controlled. Chow must be able to employee sufficient staff to 
overcome discovery obstacles while still moving forward with 
this case at trial. 

Denying funding because the request does not conform to CJA 
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guidelines for staffing allowances is an improper justification 
because this case is no where near a "guideline" case. We are 
litigating multiple homicides, racketeering, etc. There are 28 
co-defendants. Under the circumstances of this case failure to 
appreciate the need for funding as set forth will be the single 
most important factor in an IAC claim should one arise in the 
future . 4 

C. Attorneys and Staff Shall be Reasonably Compensated and 

this Trial Must be Sufficiently Staffed. 

In the last budget and funding request which took effect on 
October 20, 2015, CJA coordinator Diana Weiss informed Laura 
Croft that CJA would not pay Tyler Smith as an attorney and 
Laura Croft would not be paid for court time. Mrs. Weiss invoked 
CJA policy and guidelines as the basis. Defense contends it is 
illogical and contrary to the spirit of the CJA to expect Chow 
to go to trial with one paid attorney, one paid paralegal, and 
one paid motion writer. 

Even if Tony Serra's pro bono efforts are factored in, the 
imbalance between Chow and the Government is still enormous due 
to the discovery situation. Simply because this is not a 
capital case does not mean that Chow' s requests should be 
evaluated through a lens of a felony drug sales case. This case 
is complex, multi-defendant, mega-discovery, poorly 
administrated by the prosecution, wrought with last minute 
discovery dumps, involves multiple law enforcement agencies, 

4 Chow' s team expects to prevail at trial. However, we are 
taking this final opportunity to be clear about the financial 
condition of Chow' s team and to point out disparities and flaws 
in anticipation that should a conviction occur and appellate 
review take place that this team' s finances will be a 
significant topic. 
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involves numerous documented efforts to cover up misconduct on 
the part of the FBI and on the part of local officials, and 
involves generations of United States Attorneys with a stake. 
This case did not appear suddenly as a result of a narcotics 
bust at the Presidio, rather, it was the result of nearly a 
decade of surveillance. There is nothing typical about this case 
and if funding needs to be atypical to CJA guidelines then so be 
it . 

To insist that Tyler Smith, a third year attorney taking a 
major role in Chow's defense, can only be paid as a paralegal is 
ridiculous and it in no way advances CJA' s goal of reasonably 
compensation for indigent defense. The personal price paid by 
Mr. Smith and the toll on his marriage from fighting this case 
illustrates the unfairness behind compensating him as a 
paralegal. Smith worked hard to get where he is at today and he 
is one of the few people who had the courage to step forward to 
assist with this case. Smith deserves to be paid as an attorney 
and nowhere in the CJA policy does it say any different. 

Of less importance, but still significant, is Briggs' 
hourly rate. Briggs is paid as an associate. Briggs is not 
Serra's associate. Briggs is president of Briggs Law San 
Francisco, Inc., and is the attorney who brought the Chow case 
to Mr. Serra. It is Briggs who holds the client relationship 
more so than any member of the team. It is Briggs who will have 
to be accountable to the family and friends of Mr. Chow should 
Chow lose at trial. Mr. Serra and Briggs share all 
responsibility equally, although most of the day to day 
responsibility has actually been borne by Briggs with oversight 
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by Serra. Briggs must be ready to step in at any point should 
Mr. Serra not be able to complete any aspect of this trial for 
whatever reason. This is not associate level responsibility and 
it is not associate level work. Briggs is entitled to fair 
compensation for his work, let alone to assist in repairing the 
financial damage which has occurred to his credit, credit cards, 
and savings account, by undertaking this case. 

Mr. Chow submits that the requested funding is necessary 
and reasonable in light of the voluminous, last minute 
discovery, and that such order is in parity with Government 
resources and necessary for adequate representation and defense 
under the Sixth Amendment. 

CONCLUSION 

Defense requests an order for emergency funding as set 
forth herein, in light of judicial parity in funding and 
compensation, and as the Sixth Amendment necessitates to provide 
Chow an adequate defense. Mr. Chow submits this as a standing 
objection to the extent any of the funding requests within this 
request are denied. 

Dated: November 10, 2015 Respectfully submitted, 

/s/ CURTIS BRIGGS 

CURTIS BRIGGS 
TYLER SMITH 
J. TONY SERRA 
Attorneys for Defendant 
KWOK CHEUNG CHOW 
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